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Media Bureau 

RECEIVED 

Re: WPXJ-TV (Syracuse, New York) 
Facility I.D. No 2325 
Petition for Reconsideration 

Dear Ms. Dortch: 

On behalf of Paxson Buffalo License, lnc. (“Paxson”), licensee of commercial television 
station WPXJ-TV, Batavia, New York (the “Stations”), we hereby transmit an original and four 
copies of a Petition for  Reconsidertrtion of the dismissal of Paxson’s Petition for  Rulemnkiflg 
requesting a new DTV allotment for the Station. 

If any additional information is needed in connection with this matter, please contact me 

Respectfully submitted, 

u s o n  E. Rademacher 

Enclosure 



Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

RECEIVED 

DEC 2 6 2002 
FEoFluL COUMUNIUITW CUMM1Sw)RI 

OFFICE OF THE SECRETAAY In the Matter of 
1 

Digital Television Broadcast Stations 1 
(Batavia, New York) 1 

1 

Amendment of Section 73.622(b) MM Docket No. 
Table of Allotments, RM- 

To: Media Bureau 

PETITION FOR RECONSIDERATION 

Paxson Buffalo License, Inc., (“Paxson”) licensee of WPXJ(TV) (the “Station”), by its 

attorneys and pursuant to Section 1.429(a) and l,lOb(a)(l)of the Commission’s rules,’ hereby 

requests reconsideration of the Commission’s dismissal of the above-referenced petition for 

rulemaking (the “Petition”).’ The Commission should reinstate and process the Petition because 

doing so would ensure that the Station will be able to participate fully in the DTV transition, 

thereby advancing important Commission policies. Alternatively, the Commission should allow 

Paxson to return its digital Channel 53 and grant the Station authority to flash-cut to digital on its 

current analog Channel 5 1 at any time up to and including the close of the DTV transition. In 

that case, the Commission should clarify that the Letter of Understanding between the United 

States and Canada governing the allocation of initial DTV channels (the “LOU”)’ will not 

See 47 C.F.R. $5 P.429(a); 1.106(a)(l). 

See Letter from Clay C. Pendarvis to Paxson Buffalo License, Inc., dated November 26, 2002. 

’ See U S .  and Canada Reach Agreement on Implementing Digital Television Service Along the 
U.SJCanada Border, Press Release (rel. Sept. 29,2000) (“LOU”). 
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govern the post-transition operation of existing analog broadcasters, and that WPXJ-DT will be 

permitted to replicate WPXJ-TV’s current maximized service area 

1. THE COMMISSION SHOULD ALLOT WPXJ-DT A NEW DIGITAL CHANNEL 
SO THE STATION CAN PARTlClPATE FULLY IN THE DTV TRANSITION. 

The Commission dismissed the Petition because it failed to satisfy the technical criteria 

which require a petitioner to indicate which channel it wishes to occupy and provide technical 

information regarding proposed  operation^.^ Although Paxson admits that it could not provide 

this level of detail regarding proposed operations, it nonetheless maintains that it offered 

sufficient specificity such that the Petition should not have been dismissed 

As the Petition explained, WPXJ-DT requires a new DTV channel because its current 

allotment will not permit the station to replicate WPXJ-TV’s authorized service area5 WPXJ- 

TV operates on NTSC Channel 51 and was allotted DTV Channel 53. Because ofconstraints 

imposed by the LOU, WPXJ-DT’s Channel 53 operations would be restricted to merely 25kW 

ERP towards Toronto, and its overall service area population would be reduced by more than 

42%. Such an extensive service reduction directly contradicts the Commission’s policy of 

facilitating stations’ full digital replication of their analog service area,‘ and is  fundamentally at 

odds with the Commission’s traditional commitment to maintaining existing broadcast service.’ 

See Letter from Clay C. Pendarvis, Associate Chief, Video Bureau, to Scott S. Patrick, counsel 

See BLCT-19990625KE 

4 

for Paxson Buffalo License, Inc., dated November 26, 2002 (citing 47 C.F.R. 5 1.401). 

‘See  Advanced Television Systems and Their Impact Upon the Existing Television Broadcast 
Service, Sixth Report and Order, 12 FCC Rcd 14588,729. 

’ See Service Rules for the 746-764 and 776-794 MHz Bands, and Revisions to Part 27 of the 
Commission’s Rules; Carriage of the Transmissions of Digital Television Broadcast Stations; 
Review of the Commission’s Rules and Policies Affecting the Conversion to Digital Television, 
16 FCC Rcd 2703,ll 16 (2001). 
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Paxson has extensively explored options for alternative channels and even group swaps, 

but has been unable to locate a channel for WPXJ-DT that will permit service replication. With 

no other options, Paxson submitted the Petition for a new channel. In response to the Petition, 

Commission staff informally suggested four alternative channels, but none of these will permit 

the Station to replicate its analog service area. Consequently, instead of dismissing the Petition, 

the Commission should recognize that its current channel allocation for the Station does not 

further the Commission’s staled goals for the DTV transition and should aid Paxson in locating a 

channel that will allow the Station to continue to provide its viewers with relied-upon service 

after the close of the DTV transition. 

11. ALTERNATIVELY, THE COMMISSION SHOULD PERMIT THE STATION TO 
FLASH-CUT TO DIGITAL OPERATIONS ON ITS ANALOG CHANNEL WITH 
THE RIGHT TO FULL REPLICATION OF ITS ANALOG SERVICE AREA. 

If the Commission cannot provide a new allotment for WPXJ-DT, Paxson proposes to return 

its “out-of-core’’ digital channel and “flash-cut” to digital on the Station’s assigned NTSC allotment 

(Channel 51), with the right to full replication of current analog service at a time no later than may 

be required by the Commission at the end of the DTV transition.* Consistent with Commission 

policy, this alternative can be implemented only if the Station is guaranteed full service replication. 

Authorization of this proposal would result in significant public interest and administrative 

benefits. Return of Channel 53 would remove an encumbrance to lower 700 MHz spectrum that 

The Commission allows stations which were not assigned paired allotments to convert to digital 
at their discretion. Advanced Television Systems and Their lmpact upon the Existing Television 
Broadcast Service, Memorandum Opinion and Order 011 Reconsideration ofthe Fifth Report and 
Order, 13 FCC Rcd 6860,11 11 (1998). The Commission stated that it would treat band-clearing 
incumbents in the Upper 700 MHz band somewhat similarly, but determined in the Lower 700 MHz 
Reallocation Order that incumbent stations in the Lower 700 MHz band generally would have to 
comply with existing broadcast rules and policies ~ including replication policies - implying that 
these band-clearing stations would have to convert to digital prior to the close of the DTV 
transition. Lower 700 MHz Renlloccrtion Order, 1 184. 
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has been reallocated to new wireless  service^.^ This should help facilitate early clearing and 

auction of this spectrum, thereby hastening its use for new wireless services. 

These benefits would come at little cost, and early return of Channel 53 would not be 

expected to negatively impact the pace of the DTV transition. The cable penetration rate in the 

Buffalo DMA is 76%, so over-the-air digital television may not be in high demand. The Station 

is not one of the top four stations in the Buffalo DMA, and accordingly, is not one of the stations 

expected to drive the transition. Moreover, even if WPXJ-DT was constructed to the extent 

permissible, a large number of the analog station’s service area population could not be served, 

making the benefits of digital service on Channel 53 marginal, at best. Furthermore, this 

proposal cannot be expected to create significant delay to the transition because WPXJ-DT has 

been unable to secure a construction pemiit yet. Early return of Channel 53 would render further 

consideration of WPXJ-DT’s predicament and pending application unnecessary and conserve 

Commission resources. 

Equally important, allowing the Station to flash-cut to digital on Channel 51 would 

remove uncertainty surrounding how the Commission, in light of the LOU, will process elections 

to construct DTV facilities on in-core channels. If the LOU is applied literally to a request for 

authority to operate the Station in digital on Channel 51 - even in the normal course after the 

close of the DTV transition - the resulting 42% loss in service would be unacceptable under the 

Commission’s DTV and service preservation policies. The Commission’s staff has informally 

To facilitate the introduction of new wireless services in the Lower 700 MHz band, the 9 

Commission has said it will consider on a case-by-case basis requests by stations with allotments 
on Channels 52-59 to surrender use of such channels prior to the end of the DTV transition. Id. 
The Commission has said that it would address such requests based on its “basic responsibility” 
and consider “all relevant public interest factors,” including the introduction of new wireless 
services and the pace of the DTV transition. I d ,  11 184 & 11.549. 
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represented to Paxson that the LOU never was intended to create such losses to post-transition 

service but was instead meant to govern modifications to the initial DTV Table of Allotments. 

Allowing Paxson to flash-cut to digital on Channel 51 with a clarification that it will be 

permitted to replicate current analog service at the transition’s end would eliminate uncertainty 

and render the Station’s request for a new DTV channel moot 

Accordingly, if the Commission is unwilling to process Paxson’s rulemaking request, 

Paxson respectfully requests that the Commission authorize the Station to surrender its out-of- 

core DTV allotment prior to the end of the DTV transition. 

Respectfully Submitted, 

Dow, Lohnes & Albertson, PLLC 

1200 New Hampshire Avenue, N.W. 
Suite 800 
Washington, D.C. 20036-6802 
202-776-2000 

Dated: December 26,2002 

Its Attorneys\ 
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